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Executive Summary 

The communications regulatory framework requires the Gibraltar Regulatory 
Authority (the Authority) to define relevant markets appropriate to national 
circumstances in accordance with the market definition procedure outlined in the 
Framework Directive TPF

1
FPT.  In addition, the Authority is required to conduct an analysis 

of the relevant markets to decide whether or not they are effectively competitive 
and, having identified competition problems, propose appropriate regulatory 
measures. 
 
On 10P

th
P April 2007, the Authority issued a national consultation on its market analysis 

for wholesale fixed markets (Public Consultation No. 02/07).  The Authority received 
detailed submissions from the two respondents listed below by the close of the 
consultation period.  A third respondent, EasyCall, commented on the general issues 
in the market, and its views were considered accordingly. 
 
The two detailed responses to the consultation were provided by: 
 

• Gibtelecom 

• Sapphire Networks. 

 
The Authority thanks all respondents for their submissions.  Having considered the 
views of all respondents, the Authority sets out in this document its conclusions 
regarding the market analysis process including its SMP obligations and subsequent 
notification to the Commission and other NRA’s in accordance with Article 7 of the 
Framework Directive. 
 
Market Definition 
 
The Authority proposes to define the following wholesale fixed markets: 
 

• Call origination on the public telephone network provided at a fixed location 

• Call termination on individual public telephone networks provided at a fixed 
location 

• Wholesale unbundled access (including shared access) to metallic loops and 
sub-loops for the purpose of providing broadband and voice services 

• Wholesale broadband access 

• Wholesale terminating segments of leased lines 

• Wholesale trunk segments of leased lines. 

 

                                            
1 DIRECTIVE 2002/21/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 7 March 2002 on a common 
regulatory framework for electronic communications networks and services (Framework Directive) OJ [2002] L 
108/33. 
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Market Analysis 
 
In the Analysis of the markets, the Authority assessed that Gibtelecom has a 100% 
market share of call origination provided at a fixed location and call termination on 
its own network, 100% of the potential market for wholesale unbundled access, 
100% of the potential market for wholesale broadband access and 100% of the 
potential market for wholesale leased lines.  The Authority also considered other 
characteristics of the market such as barriers to entry, vertical integration, potential 
competition and countervailing buyer power, and concluded that there is little 
likelihood of these market shares diminishing significantly within the lifetime of this 
review. 
 
The Authority proposes to designate Gibtelecom as having SMP in these markets. 
 
SMP Obligations 
 
The Authority assessed potential competition problems in the markets identified 
above associated with high market shares, single market dominance and with the 
existence of high entry barriers.  The Authority proposed that SMP obligations are 
required to address these problems. 
 
The Access Regulations TPF

2
FPT and the Universal Service Regulations provide the Authority 

with a number of obligations it can apply given its preliminary finding of Gibtelecom’s 
SMP in these markets. 
 
The Authority believes that appropriate SMP obligations to address market failure in 
the wholesale fixed markets are: 
 

• An access obligation 

• An obligation of transparency 

• An obligation of non-discrimination 

• An obligation of accounting separation 

• An obligation of price publication and notification 

• A price control and cost accounting obligation. 

 
The Authority believes the SMP obligations set out in this market review support the 
objectives outlined in the Communications Act 2006 as to how the Authority should 
exercise its functions.  SMP obligations imposed aim to address market failure, to 
protect consumers against the exercise of market power and to promote competition 
in the wholesale fixed markets. 

                                            
2 Communications (Access) Regulations 2006, Communications Act 2006. 
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1. Introduction 

1.1 Background 
 
A new European regulatory framework for electronic communications networks and 
services entered into force on the 25th July 2003.  The framework is designed to 
create harmonised regulation across Europe and is aimed at reducing entry barriers 
and fostering prospects for effective competition to the benefit of consumers.  The 
basis for the new regulatory framework is a set of five Directives: 
 

• Directive 2002/21/EC on a common regulatory framework for electronic 
communications networks and services (the Framework Directive)TPF

3
FPT 

• Directive 2002/19/EC on access to, and interconnection of, electronic 
communications networks and associated facilities (the Access Directive) TPF

4
FPT 

• Directive 2002/20/EC on the authorisation of electronic communications 
networks and services (the Authorisation Directive) TPF

5
FPT 

• Directive 2002/22/EC on universal service and users' rights relating to 
electronic communications networks and services (the Universal Service 
Directive)TPF

6
FPT 

• Directive 2002/58/EC concerning the processing of personal data and the 
protection of privacy in the electronic communications sector (the Privacy 
Directive)TPF

7
FPT. 

 
These five Directives were implemented as part of the Communications Act 2006 TPF

8
FPT, 

Gibraltar, June 2006 (the Act).  The legislation enables the Authority to carry out 
reviews of competition in relevant electronic communications markets to ensure that 
regulation remains appropriate in the light of changing market conditions, otherwise 
known as market reviews. 
 
 
 
 

                                            
3 See footnote 1 above. 
 
4 DIRECTIVE 2002/19/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 7 March 2002 on access to, 
and interconnection of, electronic communications networks and associated facilities (Access Directive) OJ [2002] L 
108/7. 
 
5 DIRECTIVE 2002/20/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 7 March 2002 on the 
authorisation of electronic communications networks and services (Authorisation Directive) OJ [2002] L 108/21. 
 
6 DIRECTIVE 2002/22/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 7 March 2002 on universal 
service and users' rights relating to electronic communications networks and services (Universal Service Directive) OJ 
[2002] L 108/51. 
 
7 DIRECTIVE 2002/58/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 12 July 2002 concerning the 
processing of personal data and the protection of privacy in the electronic communications sector (Directive on 
privacy and electronic communications) OJ [2002] L 201/37. 
 
8 Communications Act 2006, Act No. 15, 2006. 
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1.2  Market review methodology 
 
In conducting a market review the Authority must take account of the SMP 
procedures in the Act, sections 38-41, as well as the provisions dealing with co-
operation with the European Commission and the regulatory authorities in the 
Member States, sections 22-24.  
 
Section 39 of the Act requires the Authority to take due account of all applicable 
guidelines and recommendations which have been issued or made by the European 
Commission in pursuance of the provisions of a European Community instrument. 
Therefore the Authority should take due account of the Recommendation.  
 
Once the Authority has defined relevant markets, it shall analyse the state of 
competition within these markets to determine whether they are effectively 
competitive or not.  Where markets are deemed to be effectively competitive or 
prospectively effectively competitive within the lifetime of the review, any existing 
regulation must be withdrawn.  Where markets are deemed to be uncompetitive, the 
Authority must consider appropriate regulatory obligations on any undertaking which 
has significant market power. 
 
The main purpose of a market review is to identify the competitive conditions 
prevailing in a market by assessing systematically the competitive constraints which 
are faced by undertakings in the market.  A market review commences by defining a 
market, which is then analysed to assess the degree of effective competition.  
 
In accordance with European Commission Guidelines, the market analysis procedure 
is prospective – that is, it must be forward-looking. 
 
A market review has three main components: 
 

• Definition of the relevant market or markets 

• Assessment of competition in each market, in order to identify competitive 
constraints and assess whether any undertaking has SMP 

• Where market power is identified, consideration of the appropriate SMP 
obligations in relation to that market.  

 
The European Commission identified a set of product and service markets which may 
be susceptible to ex ante regulation TPF

9
FPT.  The EC is currently consulting on a revised set 

of markets.  Both the initial recommendation and the principles outlined in the 
current consultation have been taken into account in this review.  It should be noted 
that Gibraltar does not have competition legislation.  This is important because any 
SMP obligations proposed within the communications sector will be regulated only 
within that sector, there will be no recourse to competition law as there is in other 
jurisdictions. 
 
It is important to recognise that the markets in this review are already subject to 
regulation. In order to take this into account, the EC recommends the use of a 
“modified greenfield” approach, where markets are analysed absent regulation, 
                                            
9 See footnote 2 above. 
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except when that regulation is not to do with an SMP obligation, or is related to 
another market.  In the wholesale fixed markets, for example, the obligation to 
negotiate interconnection is given in accordance with section 34 of the Act, hence 
the reviews will assume interconnection can be negotiated.  
 
The market for wholesale fixed communications services in Gibraltar  
 
In the Recommendation, the EC identified three types of wholesale fixed 
communication markets as being susceptible to ex ante regulation.  These are: 
 

• Wholesale markets concerned with the supply of inputs necessary to enable 
the offer of retail access to, and use of, the public telephone network at a 
fixed location.  These are the interconnection markets of (i) call origination, 
(ii) transit and (iii) call termination, which together offer end-to-end 
connectivity on the fixed public telephone network 

• Wholesale markets concerned with the provision of broadband data and 
related services.  These markets are defined as (i) wholesale unbundled 
access to metallic loops and sub-loops, and (ii) wholesale broadband access 

• Wholesale markets related to the provision of dedicated connections and 
capacity (i.e. leased lines), with separate markets defined for the (i) 
terminating and (ii) trunk segments.  

 
The EC Recommendation was the starting point for the Authority’s consideration of 
the particular circumstances of the wholesale fixed communications services market 
in Gibraltar. 
 
1.3  Procedure 
 
The Authority has collected market data from the various providers of electronic 
communications networks and services in order to carry out its market definition and 
market analysis, based on established economic and legal principles, and taking the 
utmost account of the Recommendation and the Guidelines. 
 
This market review has drawn on a wide range of data and information to reach its 
conclusions.  The Authority has utilised data supplied by industry and has also 
referred to comparative data from other jurisdictions.   
 
On 10P

th
P April 2007, the Authority issued a national consultation on its market analysis 

for wholesale fixed markets (Public Consultation No. 02/07).  The Authority received 
detailed submissions from the two respondents listed below by the close of the 
consultation period.  A third respondent, EasyCall, commented on the general issues 
affecting the markets, and its views were considered accordingly. 
 
The two detailed responses to the consultation were provided by: 
 

• Sapphire Networks 

• Gibtelecom. 
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The Authority thanks all respondents for their submissions.  Having considered the 
views of all respondents, the Authority sets out in this document its conclusions 
regarding the market analysis process.  All responses received are available for 
inspection (with the exception of material supplied on a confidential basis) at the 
Authority’s office. 
 
In accordance with section 22 of the Communications Act 2006 and Regulation 16 of 
the Access Regulations, this document sets out the proposed measures which the 
Authority intends to adopt, which are being made accessible to the European 
Commission and National Regulatory Authorities in Member States prior to adopting 
the measure. 
 
1.4  Structure of this document 
 
The rest of the document is structured as follows: 
 
Chapter 2 presents the Authority’s preliminary conclusions on the definition of the 
various wholesale fixed markets in Gibraltar.  This section consists of a review of the 
market definition procedure, a description of the markets together with the scope of 
the review. 
 
Chapter 3 presents the Authority’s market analysis for the wholesale fixed markets 
and outlines a preliminary on whether the markets are effectively competitive and 
identifies those undertakings having SMP. 
 
Chapter 4 presents a summary of the designation of undertakings with SMP. 
 
Chapter 5 provides a discussion of the general principles associated with the SMP 
obligations, identifies potential competition problems and outlines the proposed SMP 
obligations on SMP operators. 
 
Annex A contains the Notification of Draft Measures. 
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2. Market Definition 

2.1 Methodology 
 
The market definition procedures are designed to identify in a systematic way the 
competitive constraints encountered by providers of electronic communications 
networks and services.  They do so in a way which also facilitates subsequent market 
analysis procedures.  According to the European Court of Justice,PF

10
FP a relevant 

product market comprises all products or services that are sufficiently 
interchangeable or substitutable with its products, not only in terms of the objective 
characteristic of those products, their prices or their intended use, but also in terms 
of the conditions of competition and/or the structure of supply and demand for the 
product in question.  In essence, this leads to a definition of the market’s 
boundaries.  
 
Market definition is about identifying the boundaries of a market for the purpose of 
correctly applying ex ante regulation.  The process involves considering constraints 
arising on both the demand and supply sides of a market (and their interaction).  
The constraints are those which would apply to a so-called hypothetical monopolist, 
such that the hypothetical monopolist would be constrained in price setting 
behaviour. Hence, critical to the market definition process is the degree of 
substitution identified on the demand and supply-sides of the market.  
 
If there is a lack of current or potential substitutability on either the demand or 
supply-side of a market, the overall scope of the market will need to be more tightly 
defined.  If substitutability or its potential exists, a broader definition may be 
appropriateTPF

11
FPT.  The competitive status of each relevant market can then be 

considered.  
 
European guidelines also require the geographic coverage of markets to be 
considered.  A relevant geographic market comprises the area in which the 
undertakings concerned are involved in the supply and demand of products and/or 
services, in which the conditions of competition are sufficiently homogeneous and 
which can be distinguished from neighbouring areas because the conditions of 
competition are appreciably different in those areas. 
 
2.2 Description of the market  
 
In Gibraltar, there is currently no wholesale market for fixed communications 
services.  Wholesale markets where they exist reflect the emergence of competition 
in downstream retail markets.  In Gibraltar, despite the absence of merchant 
transactions at the wholesale level, there is nevertheless a degree of competition 
taking place in retail markets. 
 

                                            
10 See, for example, Case 322/81, Michelin v. Commission [1983] ECR 3461, as well as the Commission Notice on 
the definition of relevant markets for the purposes of Community competition law (“the Commission Notice on 
Market Definition”) OJ 1997 C 372/3, and the SMP Guidelines. 
 
11 A method for identifying market boundaries is known as the hypothetical monopolist test (also known as the 
SSNIP test, small but significant non-transitory increase in price test).  This test assesses whether a hypothetical 
monopolist is able to increase price profitably for a product or service.  
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Retail competition in the fixed markets currently includes international VoIP calls 
services provided by three undertakings in addition to the incumbent, and dial-up 
and ADSL internet services which are offered by a second undertaking, Sapphire 
Networks, as well as by the incumbent.  However, VoIP services are provided by 
undertakings with access agreements which do not constitute interconnection and 
the internet services offered by Sapphire is provided over Gibtelecom’s network. 
 
The Authority has taken initial steps to facilitate the introduction of a Carrier Pre-
Selection (CPS) service.  The Authority has carried out a consultation on CPS, and 
has agreed and determined how it should be implemented in Gibraltar.  The timing 
for the implementation has been delayed pending the outcome of this current 
consultation, and pending the implementation of the recent commitments expressed 
in the Trilateral Agreement TPF

12
FPT (the Agreement).  Any operator seeking to enter the 

market with a CPS product would purchase wholesale inputs from Gibtelecom, and 
would therefore interconnect with the incumbent. 
 
This means that while there is some limited competition at a retail level, there is 
currently no corresponding wholesale competition in the fixed narrowband market. 
 
The EC considers that the retail broadband markets are not susceptible to ex ante 
regulation, but that NRAs should consider the status of wholesale provision of 
broadband. 
 
In Gibraltar, retail broadband may be bought in the form of ADSL service, either from 
Gibconnect (Gibtelecom’s ISP) or from Sapphire Networks.  The actual local ADSL 
service is a separate service to the Internet provision and is provided by Gibtelecom 
over their fixed public telephone network. Sapphire and Gibconnect each 
interconnect with Gibtelecom over which traffic to/from their customers is routed.  
Sapphire also offers direct connection by Metro ethernet to customers who are within 
their Metro network footprint. 
 
Retail broadband may also be provided by traditional leased line, solely by the 
incumbent. 
 
The retail broadband markets can be addressed in several ways.  The provision of 
wholesale products which would allow an operator to enter and compete in the retail 

                                            
12 Electronic communications features significantly in the Tripartite Agreement concluded in Cordoba in September 
2006. In the official communiqué the following were stated: “8. In the field of electronic communications, and in 
order to both address the current limitation on the quantity of telephone numbers in Gibraltar accessible from and 
through the Spanish network, and also enable roaming agreements between networks in Spain and Gibraltar for 
mobile telephones, telephone calls from Spain to Gibraltar will be channelled using the technical procedures for 
international direct dialling recommended by the International Telecommunications Union for all States and 
territories, including the territory of Gibraltar. In addition, the Spanish network operators will be able to accept the 
codes assigned to Gibraltar by the aforementioned organization, in order to identify the operators in that territory. 
These arrangements will become operational within four months of to-day’s date, and the 30,000 telephone 
numbers reserved by Spain in its national numbering plan for access to the Gibraltar network will then be available 
for reassignment in Spain. Since the introduction of mobile roaming is a matter for the Network operators, the 
participants shall request from their respective telephone Network operators that, as soon as possible, they enter 
into appropriate commercial agreements, in accordance with the rules of the free market and in compliance with the 
EC Electronic Communications Directives (Directive 2002/21/EC of the European Parliament and of the Council of 7 
March 2002 on a common regulatory framework for electronic communications networks and services) and other 
legal community provisions on electronic communications, all of which have been brought into effect.” See 
Hhttp://www.gibraltar.gov.gi/latest_news/press_releases/2006/Official_Documents_Released_After_the_meeting_Cor
doba.pdfH   
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broadband markets could include the provision of wholesale broadband access 
(WBA), the unbundling of the local loop, and/or the provision of wholesale dedicated 
capacity and connections (leased lines).   
 
There is currently no wholesale broadband access product available, and the 
incumbent does not currently sell any wholesale leased lines.  The Authority has 
made progress with the implementation of local loop unbundling (LLU) but only to 
the extent that Gibtelecom has published a Reference Unbundling Offer (RUO).  At 
present no undertaking has connected to the local loop.  
 
2.3 Scope of the review 
 
In order to define the boundaries of product and service markets in wholesale fixed 
communications, the GRA has considered the following: 
 

• Should self-supply be included in the wholesale fixed markets? 

• In the interconnection markets, is the EC proposed definition of call 
origination, transit and termination appropriate for Gibraltar? 

• Is there a separate market for wholesale unbundled access to metallic loops 
and sub-loops? 

• Is there a separate product market for wholesale broadband access? 

• Is there a separate market for dedicated connections and capacity? 

 
Should self-supply be included in the wholesale fixed markets?  
 
In Gibraltar, the incumbent is the only undertaking which could potentially provide 
wholesale products and services, although there is at present no merchant market.  
The Authority’s analysis has considered a notional market where the incumbent 
supplies a wholesale product to its own retail arm, and believes that supply of this 
kind would form part of the overall wholesale market. 
 
In the interconnection markets, is the definition proposed by the EC of call 
origination, transit and termination appropriate for Gibraltar? 
 
The EC has defined three wholesale interconnection markets as potentially 
susceptible to ex ante regulation.  These are: 
 

• Call origination on the public telephone network provided at a fixed location 

• Transit services in the fixed public telephone network 

• Call termination on individual public telephone networks provided at a fixed 
location. 

 
The three markets combined enable the conveyance of a call across the public 
telephone network.  The EC Recommendation indicates that NRAs are to define the 
boundaries of each element of the interconnection market according to the particular 
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network topology in their jurisdiction.  In Gibraltar, the network is based on a single 
switch, and there is therefore no transit element. 
 
In the Consultation, the Authority proposed to define the boundaries of the markets 
for call origination and call termination in line with the way those functions are 
performed by a local exchange.   
 
In considering the market for wholesale call origination, other potential means of 
providing a retail calling service would include the construction of an alternative 
access network to the end-user location, or the purchase or lease of an existing 
connection.  An example of the latter could be, for instance, through local loop 
unbundling.   
 
It is the Authority’s view that both alternative direct access and the leasing of 
existing connections involve considerable time and investment, and that a large part 
of the investment would entail sunk costs.  The Authority does not consider that the 
construction of alternative direct access or the leasing of existing access constitute 
realistic potential substitutes for wholesale call origination, and that a market should 
therefore be defined for call origination for calls services offered on the fixed public 
telephone network.  
 
Wholesale call termination is needed to terminate calls to a subscriber.  An operator 
wishing to terminate a call can only terminate it on the network to which the called 
subscriber is connected.  As the EC has noted, “Each market for call termination on 
an individual fixed network is a monopolistic market with no tendency towards 
effective competition”TPF

13
FPT. 

 
There are therefore no alternatives for demand or supply side substitution, and it is 
proposed that the relevant market is call termination on individual fixed networks. 
 
The small size of Gibraltar means that transit of calls does not occur and therefore 
the Authority is not defining a transit market. 
 
Proposal - two interconnection markets should be defined: 
 

• Call origination provided at a fixed location 

• Call termination on individual networks. 

 
Is there a separate market for wholesale unbundled access to metallic loops and sub-
loops? 
 
A potential market for wholesale unbundled access would be concerned with retail 
access to voice and data services from a fixed location, particularly access to internet 
service.  The EC has examined the market for retail internet access, consisting of the 
transmission to and from the end-user’s location, and the provision of internet 

                                            
13 Section 4.2.1 of the Commission Staff Working Document Public consultation On Relevant Product and Service 
Markets within the electronic communications sector susceptible to ex ante regulation in accordance with Directive 
2002/21/EC of the European Parliament and of the Council on a common regulatory framework for electronic 
communication networks and services (second edition) 28.06.06 SEC(2006) 837. 
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services.  It has noted that three types of internet access are available: narrowband 
dial-up, DSL and dedicated access.   
 
The retail market for broadband internet access is not considered by the EC to be 
susceptible to ex ante regulation TPF

14
FPT.  However, the wholesale inputs needed to offer 

broadband services should be considered.  In order to offer retail broadband access 
to an end-user, an operator needs a transmission channel to the end user location.  
This could potentially be provided by building fibre access direct to the end-user or 
by leasing existing connections.   
 
In Gibraltar, as in most EU countries, the main means of addressing the end user 
market is over the local access network loops of the public telephone network.  A 
market entrant could enter the market to supply retail services by using the 
incumbent’s unbundled local loops.  
 
The Authority has considered whether a market for unbundled local loops would be 
distinct from a market for wholesale broadband access, and from dedicated direct 
access.   
 
It is the Authority’s preliminary view that a market for unbundled local loops would 
be a distinct product market because: 
 
Neither wholesale broadband access nor dedicated capacity would be a close 
substitute in terms of demand.  Wholesale broadband access does not allow the 
provision of the range of services which could be offered over an unbundled local 
loop.  At the wholesale level, a customer for unbundled local loops would not be able 
to offer a similar service to end-users via leased lines.  Experience in other 
jurisdictions indicates that the price structure of dedicated capacity would mean that 
customers would not switch to leased lines if there were a small increase in the price 
of unbundled local loops. 
 
Considering supply, an operator which supplied unbundled local loops could switch to 
supply wholesale broadband access, but this would mean that investment associated 
with unbundling would be lost, and so the switch would be unlikely.  This is because 
the level of investment required in unbundled local loop is considerable compared to 
investment in wholesale broadband access, and much of the investment is sunk 
costs.  An operator which supplied unbundled local loops would not switch to supply 
leased lines due to the investment and time needed to construct alternative 
infrastructure, and again because of the loss of sunk investment in unbundled local 
loops. 
 
Is there a separate product market for wholesale broadband access? 
 
In order to offer a wholesale broadband access product, an undertaking (typically the 
incumbent) installs a high speed access link to a customer’s premises, then makes 
this access link available to a third party, so that they can offer high speed services 
to customers.  At present, the product is mainly the supply of bitstream, although 
the EC makes clear that any other wholesale access which offers similar transmission 
of broadband data in both directions can be considered part of the same market.  

                                            
14 The retail market for narrowband access is reviewed in Public Consultation 01/07 - Retail Fixed Markets. 
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Wholesale broadband access is provided mainly over the public telephone network, 
but may include other networks such as the ATM or IP backbone networks. 
 
Wholesale broadband access is the corresponding wholesale product for DSL 
services.  A key element of the market is that new entrants should be able to offer 
their own value-added services.  This means that resale would not be considered as 
a wholesale broadband access product because it does not allow the new entrant to 
differentiate its product from that of the incumbent TPF

15
FPT. The distinction between 

wholesale broadband access and resale depends on the level of control of the new 
entrant, and this is generally determined by the point at which traffic is handed over, 
and so constrains how technical parameters are defined.  If the new entrant is not 
allowed by contract, or is not technically capable, of changing the technical features 
or profile then the product is commercially similar to that of the incumbent, and is 
classed as resale.    
 
The Authority has considered whether wholesale broadband access may be a 
substitute for unbundled access.  The main technical difference between the two is 
the provisioning of the DSLAMTPF

16
FPT.  In the case of unbundled or shared access, the 

new entrant operates the DSLAM while for bitstream, the DSLAM is operated by the 
incumbent.  This difference is in the point at which traffic is handed over between 
operators.  This affects the level of investment needed to enter the market, as well 
as the degree of service differentiation which the operator is able to offer its 
customers.  Unbundled access entails higher investment, and greater control over 
the technical parameters of the retail product, than bitstream, because the 
unbundled access operator is responsible for a greater part of the product. 
 
While a customer for wholesale broadband access may be able to fulfil its service 
demand by switching to unbundled access, and may be able to offer a similar retail 
product based on wholesale broadband access and unbundled access, the two are 
not substitutes in terms of supply.  The investment costs associated with unbundled 
access are considerably higher than for wholesale broadband access, because the 
new entrant invests more in its own network.  
 
The Authority therefore proposes that there is a separate market for wholesale 
broadband access.  This market does not include broadband access defined as 
resale. 
 
Is there a separate market for dedicated connections and capacity? 
 
In its original Recommendation on Relevant Product and service markets, the EC 
indicated that NRAs should consider three leased line markets as potentially 
susceptible to ex ante regulation.  These were: 
 

• Retail leased lines in the minimum set 

• Wholesale terminating segments of leased lines 

• Wholesale trunk segments of leased lines. 
                                            
15 ERG Common Position on wholesale Bitstream access, ERG (03) 33rev2 amended 25.05.05. 
 
16 Digital Subscriber Line Access Multiplexer receives signals from multiple customer DSL lines and connects to high 
speed backbone. 
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With regard to retail leased lines in the minimum set, there is a specific obligation in 
Regulation 15 of the Communications (Universal Service and Users’ Rights) 
Regulations 2006TPF

17
FPT (the Universal Service Regulations) that a minimum set of leased 

lines should be made available on standard conditions and standard prices 
throughout a jurisdiction.  This is to do with universal service provision, and is not 
derived from an assessment of competitive conditions in the market.  However, the 
Authority’s approach takes into account existing non-SMP regulation, and so assumes 
that the requirement to provide a minimum set of leased lines will continue. 
 
It should be noted that in the latest consultation, the EC does not consider that the 
retail leased line market is likely to be susceptible to ex ante regulation, and instead 
advises that NRAs should consider the wholesale market.   
 
Leased lines are generally used by businesses which need high quality and high 
speed always-on internet access, and/or run critical applications.  A business would 
typically choose a leased line for security, and for guaranteed quality of service 
supported by a service level agreement.  A leased line may also be used to provide 
dedicated point-to-point services, for example to link offices. 
 
The retail market for leased lines is where an operator offers leased line capacity 
direct to an end-user.  This could be a business which uses the facility for internet 
access, or it could be another operator which leases capacity for its own use. 
 
In Gibraltar at present, there is no wholesale market for leased lines.  A potential 
wholesale market for leased lines would involve an operator (fixed or mobile) 
purchasing leased line capacity from another operator in order to construct, or 
extend its own network and so offer service to end-users. 
 
In considering the nature of a potential wholesale leased line market in Gibraltar, the 
Authority has already proposed that a potential market for dedicated connections 
and capacity would not form part of the markets for unbundled local loop, or 
wholesale broadband access.  While the market for dedicated connections may be an 
alternative to unbundled local loops in some circumstances, differences in function 
and in pricing indicate that dedicated connections are not a close substitute for 
unbundled local loops, and so should not be defined as part of the same product 
market.   
 
A customer who purchased leased line capacity would not be likely to consider 
wholesale broadband access as a close substitute, because WBA would not offer the 
service reliability or guaranteed bandwidth provided by a leased line.   
 
Taking a broader view of a potential market for dedicated connections and capacity, 
the Authority has examined the extent to which capacity may be available over 
managed data services, which could be functionally equivalent to a traditional leased 
line.  For example, in Gibraltar, customers can connect to the alternative operator’s 
internet service by ethernet (if they are physically close).  It is the Authority’s view 
that ethernet connection in this instance offers similar functionality to a leased line, 
and should be considered as part of the same product market.   
 

                                            
17 Communications (Universal Service and Users’ Rights) Regulations 2006, Communications Act 2006. 
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The Authority is aware that ethernet services can be contended and may under 
perform in periods of congestion in a way which is not likely with leased lines.  
Further, the pricing of ethernet is typically significantly less than the price of a leased 
line.  However, in Gibraltar, a customer using leased lines for internet access could 
switch to use ethernet connection, and vice versa.  It should be noted that this 
conclusion applies to ethernet when it is used as if it were a leased line – where the 
network is configured on a point-to-multipoint basis as opposed to the point-to-point 
typical of leased lines, then the products would not be sufficiently similar to be 
considered as part of the same market. 
 
The Authority has considered whether leased lines of different bandwidths should fall 
within the same product market.  The bandwidths currently available in Gibraltar are 
64kbit/s and multiplesTPF

18
FPT, and 1 and 2 Mbit/sTPF

19
FPT.  Higher bandwidth leased lines are 

available on request, but most customers use 2Mbit or under TPF

20
FPT.  In terms of 

functionality, it is generally possible to use multiples of lower capacity leased lines as 
substitutes for higher capacity leased lines, and higher capacity lines could meet the 
functional requirements of a low capacity user.   
 
The Authority has examined the pricing structure of leased lines of different capacity, 
and notes that there is a chain of substitution, such that a customer would be able to 
purchase multiples should there be a small but significant price increase in the price 
of one level of capacity by a hypothetical monopolist.  This suggests that all leased 
lines up to 2Mbit/s fall within the same product market.  
 
The EC recommends that there may be different competitive conditions for different 
segments of the leased line market, particularly between the trunk and terminating 
segments.  This distinction is not relevant for Gibraltar because of its geographical 
size and concentrated population.  
 
2.4 Geographical market 
 
According to established case law, the relevant geographic market comprises an area 
in which the conditions of competition are similar across the area, and which can be 
distinguished from neighbouring areas where the conditions of competition are 
different.   
 
The Authority believes that the geographic market for all wholesale fixed 
communications services is Gibraltar.  There are no appreciable differences in the 
conditions of demand or supply within Gibraltar, and similar services are offered on 
the same terms and conditions throughout. 
 
 
 
 
 
 
 

                                            
18 128, 256 and 512 kbit/s. 
 
19 Response to data request, Gibtelecom. 
 
20 Gibtelecom website, www.gibtele.com 
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In Public Consultation 02/07, interested parties were asked the following question: 
 
Q1: Do you agree with the proposed market definitions?   

Please give reasons for your answer 

 
Gibtelecom accepted the positions outlined by the Authority for market definitions in 
all wholesale fixed markets, however, had some comments on various issues.  
Gibtelecom believe that the Authority should give consideration to designating SMP 
status to operators/service providers that offer services within localised areas.  It 
therefore suggested that a separate wholesale broadband access market should be 
defined which consists of Sapphire Networks offering a specific service within a 
restricted geographical area in Gibraltar namely Europort.   
 
Gibtelecom also claims that the Authority should include WiFi, WiMax and 3G services 
when defining the wholesale broadband access market.  It states that from both a 
demand and supply side, WiFi, WiMax and 3G act as substitutes and will likely be 
introduced in the Gibraltar market within the next two years.   
 
The same respondent disagreed with the Authority’s assessment that WiFi and 
WiMax are not considered as substitutes for local loop unbundling but offered no 
reasoning to support its claims.  It stated that from both a demand and supply side, 
WiFi and WiMax can act as a substitute and should be included in the market 
definition and as a likely competitive constraint on Gibtelecom in the market analysis. 
 
Sapphire Networks generally agreed with the market definitions.  They stated that 
the Authority correctly analysed the wholesale markets according to Commission 
guidance, though they added that the wholesale products could be viewed not as 
separate markets but as a remedy for dominance found in the equivalent retail 
market.  However, they believe that such an approach would reach the same 
outcome. 
 
The Authority’s position 
 
The Authority notes that Gibtelecom has proposed that a geographical market should 
be defined which is narrower than Gibraltar.  Gibtelecom proposes that this market 
should be defined as the area which is served by Sapphire.  The Authority notes that  
this issue was raised concerning all the wholesale markets, and the comments below 
refer to all markets. 
 
The Authority has considered Gibtelecom’s proposal, and has reviewed first of all the 
methodology used in assessing the geographical scope of the markets, and secondly 
the situation in Gibraltar. 
 
In considering the nature of a geographical market, the Authority has followed the 
methodology recommended by the EC.  A relevant geographic market comprises the 
area in which the undertakings concerned are involved in the supply and demand of 
products and/or services, in which the conditions of competition are sufficiently 
homogeneous and which can be distinguished from neighbouring areas because the 
conditions of competition are appreciably different in those areas.  The analysis must 
therefore consider whether a “hypothetical monopolist” operating in a specified 
geographical area would be constrained in its price setting behaviour, and that this 
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constraint would be different to that in another geographical area.  In order to find a 
narrower geographical market, it would need to be shown that an operator could 
behave appreciably differently within a defined area.  This approach differs from 
considering that the existence of an alternative operator indicates a separate 
geographical market.  
 
In considering specific issues raised by Gibtelecom on the WBA market, the Authority 
notes that Sapphire is active in the retail broadband market, not in the wholesale 
market.  The Authority does not propose to define a retail broadband market as 
susceptible to ex ante regulation.  While Sapphire’s behaviour in the retail market will 
impact on demand and supply in a potential wholesale market, it cannot be used to 
define a wholesale market.   
 
The analytical approach should consider whether a hypothetical monopolist of 
wholesale services (remembering that there are currently no actual wholesale 
services available in Gibraltar) which was operating in a geographically defined area 
would be likely to offer services in an adjacent area in response to a small but 
significant price increase.  So, for example, would a monopolist of wholesale fixed 
services active in the old town be likely to offer a service in the port area, in 
response to a price increase in that area?   And could a clear defining line be drawn 
around areas where the conditions of demand and supply are sufficiently different? It 
is the Authority’s view that a hypothetical monopolist could shift supply between 
different parts of Gibraltar, and that it would be very difficult to identify a line which 
defined different conditions.   
 
In order to fully consider Gibtelecom’s point, the Authority has carried out further 
analysis of the way in which the recommended approach has been implemented by 
other NRAs.  All NRAs, with two exceptionsTPF

21
FPT, which have notified the fixed wholesale 

markets have defined geographical markets which are national in scope.  The 
exceptions are where the NRA has licensed regional operators which are restricted to 
operating in specific regions.  This is generally because it is very difficult to define a 
clear boundary between different demand and supply conditions, except by the 
terms of a licence.   
 
In considering wholesale fixed services in Gibraltar, the Authority notes that both 
Gibtelecom and Sapphire are authorised to offer services throughout Gibraltar.  The 
services which are offered do not differ in nature or price and are of a very similar 
quality throughout Gibraltar.  As a new market entrant, it would be expected that 
Sapphire would begin to offer service in areas which offered the greatest return on 
investment, and would not necessarily spread its service equally throughout 
Gibraltar.  However, that is a business decision – Sapphire is not restricted to any 
part of Gibraltar.  The Authority reiterates that Sapphire is not currently active in the 
wholesale markets under consideration.  The Authority does not consider that the 
existence of Sapphire operating in the retail markets affects Gibtelecom’s behaviour 
within a narrow geographical area in a way which is appreciably different to the rest 
of Gibraltar.  There is no evidence that prices or conditions of supply are different in 
the areas in which Sapphire Networks offers its services. 
 
The Authority recognises that there may be localised differences in supply conditions 
due mainly to concentrations of particular types of demand.  However, the Authority 

                                            
21 Finland and UK 
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has fully considered its methodological approach and its analysis of the situation in 
Gibraltar.  It considers that the methodology which has been used is in line with the 
EC Recommendation, and is consistent with that applied by other NRAs.  The 
Authority considers that the situation in Gibraltar does not warrant the definition of a 
narrower geographical market. 
 
The Authority has further assessed whether alternative technologies such as 3G, WiFi 
and WiMax form part of the wholesale fixed product markets.  It is the Authority’s 
view that it is possible that these technologies may offer broadband access in a way 
which would make them substitutes for existing products and services, and were 
they to be introduced in Gibraltar, the Authority would expect to assess the extent to 
which the offerings were in fact substitutes.  The Authority expressed this view in the 
analysis of the wholesale fixed markets.  However, while an interest has been 
expressed in introducing WiMax and more recently, since the publication of the 
consultation, a few service providers are also interested in providing 3G services, 
these interests have not yet amounted to any deployment of alternative 
infrastructures nor have they resulted in any of the relevant part VI licences 
purchased.   
 
The Authority therefore agrees with Gibtelecom that it is possible that products and 
services employing alternative technologies could act as substitutes for existing 
products, and could act as a competitive constraint, but that the potential entry of 
alternative technologies is at such an early stage that it is not possible to assess 
potential impact.  The Authority does not agree that, from the current status, it is 
likely that a market entrant could enter the market and secure sufficient market 
share to act as a competitive constraint within the lifetime of this review.  However, 
the Authority intends to monitor market developments closely and would undertake a 
market review at any time in response to significant changing market conditions 
should it be necessary. 
 
The Authority’s conclusions are as follows: 
 

• Self provision of wholesale inputs should be considered as part of the 
wholesale market 

• There is a separate market for wholesale unbundled access to metallic loops 
and sub-loops 

• There is a separate market for wholesale broadband access 

• There is a single market for wholesale leased lines 

• The geographical scope of the market is Gibraltar. 

 
The Authority therefore proposes to define the following wholesale fixed 
communications markets:  
 

• Call origination provided at a fixed location 

• Call termination on individual networks 
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• Wholesale unbundled access (including shared access) to metallic loops and 
sub-loops (or equivalent) 

• Wholesale broadband access 

• Wholesale leased lines. 

 
In all cases, the proposed geographical market is Gibraltar.     
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3.  Market AnalysisT 

The Authority has identified five wholesale fixed markets and must now assess the 
level of competition within each market.  An undertaking will be deemed to have 
SMP if it is in a position of economic strength affording it the power to behave 
independently to an appreciable extent of competitors, customers and ultimately 
consumers.   
 
The market analysis begins by considering market share.  In the SMP Guidelines, it is 
clear that although a high market share alone is not sufficient to establish the 
possession of significant market power, it is unlikely that a firm will be dominant 
without a large market share.  The SMP Guidelines note that: 
 
“…very large market shares – in excess of 50% - are in themselves, save in 
exceptional circumstances, evidence of the existence of a dominant position”PF

22
FP. 

 
It is important to consider the changes to market shares over time, as this will 
indicate trends in the market and will contribute to an assessment of whether or not 
the market may tend towards effective competition over the period of this review.   
 
As large market shares are not in themselves sufficient to find SMP, the market 
analysis must also consider whether there are other factors which may contribute to, 
or offset, SMP.    
 
3.1 Call origination provided at a fixed location and call termination on 
individual public networks provided at a fixed location 
 
Current situation 
 
Call origination and call termination together form the interconnection facility needed 
to convey a call from the caller to the destination.  There is currently no wholesale 
interconnection product available in Gibraltar although work has commenced on CPS.  
This means that all of the call origination and termination activity in the market in 
Gibraltar is self-supply by Gibtelecom, where the wholesale elements of call 
origination and termination are used to provide a retail fixed calls service.  
 
Gibtelecom therefore currently has 100% share of the market for call origination 
provided at a fixed location. 
 
The nature of call termination is such that all operators have 100% market share of 
termination on their own networks – the call has to be terminated to the specific 
end-user to whom it is addressed.  Gibtelecom therefore has 100% market share of 
calls terminated on its own network. 
 
A major concern in the interconnection market has been the impact of Spain’s non-
recognition of Gibraltar’s International Direct Dial code.  One aspect of this is a 
historic Sender Keeps All agreement between Spain and Gibraltar which was forced 
by Spain at the time of the introduction of IDD in the 1970s.  This agreement means 
that Gibtelecom derives no benefit from calls which originate in Spain and terminate 

                                            
22 At paragraph 75. 
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in Gibraltar.  Gibtelecom has estimated that the imbalance of traffic was around 12.5 
million minutes in 2005TPF

23
FPT. 

 
The Authority notes that following the political trilateral discussions there has been 
progress in commercial negotiations between Gibtelecom and Telefonica which 
should resolve this issue. 
 
Barriers to entry 
 
The barriers to entry into the interconnection markets are associated with the 
incumbent’s control of the fixed access network.   
 
According to the Explanatory Memorandum accompanying the Relevant Markets 
Recommendation,  
 
“…high structural barriers may be found to exist when the market is characterised by 
substantial economies of scale, scope and density and high sunk costs.  Such barriers 
can still be identified with respect to the widespread deployment and/or provision of 
local access networks to fixed locations”TPF

24
FPT. 

 
Economies of scale generally refer to the cost advantage which a large-scale 
operator may have over a smaller operator in the situation where the marginal cost 
of production decreases as output quantity increases.  Economies of scope refer to 
the potential efficiencies which may be gained through supplying a range of goods 
and services, while economies of density refer to potential efficiencies associated 
with supplying customers who are geographically concentrated. 
 
Should an operator decide to enter the market via direct access, it would require 
significant investment in an electronic communications network.  Most of this will be 
sunk costs, as such costs will not be recoverable if the entrant decides to, or is 
forced to, exit the market.  Significant sunk costs create an asymmetry in the 
market.  A potential entrant has to consider whether prices would be high enough to 
recover sunk costs. 
 
Vertical integration 
 
An organisation which is dominant at the wholesale level of a market has the 
opportunity to leverage market power into downstream markets.  In the case of the 
interconnection market, a vertically integrated operator may be dominant in the 
interconnection markets and in the retail fixed calls and access markets.  
 
A vertically integrated operator may enjoy efficiencies arising from its presence in the 
upstream and downstream markets.  Further, a new entrant to the downstream 
retail market may be dependent on a wholesale input supplied by a vertically-
integrated operator which is its competitor in the retail market. 
 
                                            
23 Gibtelecom reply to Q3, qualitative questions, wholesale fixed data request. 
 
24 Section 2.2(i) of the Commission’s Recommendation Explanatory Memorandum of the public consultation on a 
draft Commission recommendation On Relevant Product and Service Markets within the electronic communications 
sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament and of 
the Council on a common regulatory framework for electronic communication networks and services (second edition) 
28.06.06 SEC(2006) 837. 
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Potential competition 
 
The numbering issue has acted as a major constraint to competition in Gibraltar, and 
its resolution should offer an opportunity to move forwards.  Given the size of the 
market in Gibraltar, it is unlikely that it would be an economic option to replicate 
access infrastructure.  However, there may be other technological approaches to 
providing the necessary inputs for a retail calls service.  Almost one third of 
international calls are currently provided by VoIP, which effectively bypasses the 
issue of wholesale call origination.  
 
The Authority is in train with measures designed to introduce further competition to 
the retail calls market.  The implementation of a regulatory obligation to enable other 
operators to offer a calls service using Gibtelecom’s access infrastructure would 
involve the introduction of a wholesale call origination product.  
 
All operators will always have 100% of the market for termination on their own 
networks.  However, it is conceivable that other factors could come into play which 
would constrain an operator’s ability to price independently.  The Authority notes the 
experience in other jurisdictions, where an examination of Countervailing Buyer 
Power (CBP) has suggested that, in some circumstances, an operator’s behaviour 
may be constrained.  The Authority does not believe that CBP is a relevant issue in 
Gibraltar. 
 
Overall, the Authority does not consider that the interconnection markets are likely to 
become competitive within the lifetime of this review. 
 
Stakeholders were asked the following question: 
 
Q2: Do you agree with the market analysis and proposed SMP designation 

of the interconnection markets? 

Please give reasons for your answer 

 
Both respondents agreed with the market analysis and proposed SMP designation of 
the interconnection markets.  Sapphire Networks expressed concern about the 
importance of resolving the international interconnection arrangements.  It stated 
that the Sender Keeps All agreement needs to be replaced with a proper cost-
oriented settlement process otherwise Gibtelecom would have no motivation to 
complete inbound international calls destined for an alternative telephony provider, 
should one emerge. 
 
Gibtelecom provided a factual update confirming that it replaced the Sender Keeps 
All agreement it had with the Spanish operator Telefonica with a commercial 
agreement in December 2006.  This became effective on 10 February 2007 on 
Spain’s implementation of +350 dialling to access Gibraltar. 
 
The Authority’s position 
 
Gibtelecom has 100% of the market for call origination and call termination on its 
own network.  The Authority has assessed prospective competition and has assessed 
factors which may qualify Gibtelecom’s ability to price independently of any 
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competitors.  The conclusion is that Gibtelecom will remain dominant in this market 
for the lifetime of this review. 
 
The Authority proposes that Gibtelecom should be designated with SMP in the 
market for wholesale call origination for a fixed location and in the market for call 
termination on its own network. 
 
3.2 Wholesale unbundled access (including shared access) to metallic 
loops and sub-loops 
 
Current situation 
 
There is currently no wholesale unbundled access product available in Gibraltar even 
though a RUO has been produced.  The only operator which could potentially offer 
an unbundled local loop product in Gibraltar is Gibtelecom, and Gibtelecom therefore 
has 100% of the potential market. 
 
Barriers to entry 
 
Barriers to entry into the market for unbundled access are associated with control of 
the access network.  
 
The Authority has already noted the barriers to entry associated with economies of 
scale scope and density in the access network, and these would constitute barriers to 
entry for the provision of unbundled local loops.  Absent regulation, it is not likely 
that a wholesale product enabling local loop unbundling would be made available. 
 
Vertical integration 
 
An organisation which is dominant at the wholesale level of a market has the 
opportunity to leverage market power into downstream markets.  In the case of the 
wholesale unbundled access market, the relevant downstream market would be the 
provision of retail internet services, and possibly voice calls services.  
 
A vertically integrated operator may enjoy efficiencies arising from its presence in the 
upstream and downstream markets.  Further, a new entrant to the downstream 
retail market may be dependent on a wholesale input supplied by a vertically-
integrated operator which is its competitor in the retail market. 
 
Potential competition 
 
The Authority has noted interest in introducing an unbundled access product in 
Gibraltar, but this is at a very early stage and it is difficult to judge its potential 
impact.  It is most likely that such a service would be purchased by an ADSL service 
provider seeking to extend its service offering, and to increase its control over the 
products it could offer.  
 
The Authority does not believe that competition is likely to come from an entrant 
replicating Gibtelecom’s fixed access network.  It is suggested that potential 
competition is more likely to come from an entrant employing an alternative 
technology which could be used to offer broadband access.  The most immediate 
option is probably WiFi/WiMax.  However, it should be noted that unbundled local 
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loops are often used to offer service bundles of broadband plus narrowband voice, 
and WiFi/WiMax at present is less likely to be used in this way. 
 
Countervailing Buyer Power 
 
The Authority has considered whether CBP is an issue in this market.  A potential 
constraint on a supplier’s market power is the strength of buyers, if for example a 
purchaser was sufficiently important to its supplier to influence the price it was 
charged.  In Gibraltar, a purchaser is not able to switch to suppliers of other access 
products, so the potential exercise of CBP is not relevant. 
 
Interested parties were asked the following question: 
 
Q3: Do you agree with the market analysis and proposed SMP designation 

in the market for wholesale unbundled access? 

Please give reasons for your answer 

 
Both respondents agreed with the market analysis and proposed SMP designation.  
Sapphire Networks noted that although LLU is a difficult commercial and operational 
proposition, evidence from other markets suggests that the competitive opportunities 
it offers, however limited, tend to have beneficial effect on the whole downstream 
market chain, such as flexibility of WBA offers. 
 
The Authority’s position 
 
Gibtelecom has 100% of the potential market for the supply of wholesale unbundled 
access.  The Authority has assessed prospective competition and has assessed 
factors which may qualify Gibtelecom’s ability to price independently of any 
competitors.  The conclusion is that Gibtelecom will remain dominant in this market 
for the lifetime of this review. 
 
The Authority proposes that Gibtelecom should be designated with SMP in the 
market for wholesale unbundled access (including shared access) to metallic loops 
and sub-loops. 
 
3.3 Wholesale broadband access 
 
Current situation 
 
Wholesale broadband access products are wholesale products bought and sold by 
electronic communications operators (not by end-users) in order to offer DSL 
services.   
 
Before considering the wholesale market, it is important to establish the 
characteristics of the retail broadband market, as demand in the wholesale market 
will be derived from retail demand.  In Gibraltar, there are two Internet Service 
Providers (ISPs), Sapphire Networks and Gibconnect.  The latter is owned by the 
incumbent.  At the end of Q2 2006, there were just over 4,800 ADSL subscribersTPF

25
FPT.  

This represents an increase of over 60% from the previous year, and although part 
                                            
25 Both ISPs also offer narrowband dial-up internet access – the review of WBA is concerned only with broadband. 
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of the increase is due to migration from dial-up ISDN, a considerable part is down to 
new broadband subscription.  Gibconnect has approximately 88% of the retail ADSL 
market. 
 
As noted in section 2.2, retail fixed broadband services may be bought either from 
Gibconnect (Gibtelecom’s ISP) or from Sapphire Networks.  For most home/small 
business customers these retail broadband services are currently enabled only over 
Gibtelecom's ADSL lines.  However, a customer wishing to purchase ADSL services 
from Sapphire Networks would approach Sapphire Networks who would then 
coordinate with Gibtelecom to enable the Gibtelecom access line to be ADSL 
enabled.  Sapphire and Gibconnect each interconnect with Gibtelecom over which 
traffic to/from their ADSL customers is routed.  Sapphire also offers direct connection 
by Metro ethernet to customers who are located within Sapphire’s Metro network 
reach. 
 
No other operator is currently in the position of being able to offer a wholesale 
broadband access product, and so Gibtelecom has 100% share of this potential 
market. 
 
Barriers to entry 
 
Generally, barriers to entry in the retail broadband market are relatively low, in terms 
of investment and time required to offer a retail service.  However, entry to the retail 
market depends on the availability of a wholesale product on appropriate terms and 
conditions.  If a wholesale product were not available, entry at the retail level would 
entail replicating an access network to ensure end-to-end connectivity.  The 
networks needed to provide equivalents to a wholesale broadband access product 
are characterised by high entry barriers, particularly economies of scale, scope and 
density, high sunk costs, and inability to replicate infrastructure. 
 
An operator which wished to offer a wholesale broadband access product in Gibraltar 
would need to be able to replicate some or the entire public telephone network.  The 
time taken to do this, and the investment required, suggests that this is not likely in 
the timeframe of this review. 
 
Vertical integration 
 
An organisation which is dominant at the wholesale level of a market has the 
opportunity to leverage market power into downstream markets.  In the case of the 
wholesale broadband access market, the relevant upstream market would be that 
associated with the supply of wholesale broadband inputs required to offer a retail 
DSL service downstream.  
 
A vertically integrated operator may enjoy efficiencies arising from its presence in the 
upstream and downstream markets.  Further, a new entrant to the downstream 
retail market may be dependent on a wholesale input supplied by a vertically-
integrated operator which is its competitor in the retail market. 
 
Potential competition 
 
The Authority has considered whether different technologies could be used to offer 
similar services to wholesale broadband access.  This means considering how inputs 
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could be supplied which would allow a new entrant to offer a retail broadband 
service to end-users. 
 
A key technological development which could impact on this market is the increased 
use of WiMax.  This facilitates wireless broadband access, usually from a laptop or 
PDA.  Generally, WiMax extends the coverage of WiFi, which is associated with 
“hotspots” – geographically limited access points – but as more access points are 
created, so network coverage increases.  A new entrant could consider using WiMax 
to reach the end-user, which would be an alternative to purchasing wholesale 
broadband access.  
 
At present, there is no WiMax in Gibraltar.  Although interest has been expressed in 
introducing this service, it is the Authority’s view that, given the uncertainty 
concerning its introduction in terms of timing, pricing, extent of the service and so 
on, it cannot be considered as potential competition in the wholesale broadband 
access market at this time.  However, because of the potential impact, the Authority 
will keep the introduction of WiMax under review.  
 
Another potential alternative to wholesale broadband access may be the use of 3G 
mobile to offer broadband internet services.  On a technical level, this could offer 
similar service levels.  However, as far as the Authority is aware, while there have 
been recent indications of interest in offering 3G, there is no firm plan to offer 3G 
service in Gibraltar.  Again, should such a service become available, the Authority 
would review its conclusions regarding WBA. 
 
Countervailing Buyer Power 
 
The Authority has considered whether CBP is an issue in this market.  A potential 
constraint on a supplier’s market power is the strength of buyers, if for example a 
purchaser was sufficiently important to its supplier to influence the price it was 
charged.  In Gibraltar, a purchaser is not able to switch to other suppliers of 
wholesale broadband access services, so the potential exercise of CBP is not 
relevant. 
 
Q4: Do you agree with the market analysis and proposed SMP designation 

in the market for WBA? 

Please give reasons for your answer 

 
Gibtelecom accepted the positions outlined by the Authority in its market analysis 
and SMP designation but reiterated the fact that the Authority had not offered any 
evidence to support the conclusion that wireless access in the form of WiFi and/or 
WiMax will not be present in the future i.e. within the review’s timeframe.  It argued 
that it is an access technology which can be deployed in Gibraltar without a very 
large investment and the chances for its arrival in Gibraltar should not be discounted.  
Sapphire Networks agreed that during the review’s lifetime 3G was unlikely to 
emerge as a competitor.  It noted that “classic” 3G only offers data speeds 
equivalent to narrowband dial-up and it is only with the more recently specified 
variations HSPDA and HSUPA that speeds might approach that of fixed broadband. 
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The Authority’s position 
 
As mentioned earlier, the Authority notes that an interest has been expressed in 
introducing WiMax and more recently, since the publication of the consultation, a few 
service providers are also interested in providing 3G services.  However, these 
interests have not yet amounted to any deployment of alternative infrastructures nor 
have they resulted in any of the relevant part VI licences purchased.  The Authority 
is therefore of the serious view that even if a new entrant would start providing any 
of the services mentioned, they would not have a significant impact on the market 
and would not amount to any competitive constraint on Gibtelecom. The Authority 
proposes to monitor market developments closely and would undertake a market 
review at any time in response to significant changing market conditions should it be 
necessary. 
 
Gibtelecom has 100% of the market for wholesale broadband access.  The Authority 
has assessed prospective competition and has assessed factors which may qualify 
Gibtelecom’s ability to price independently of any competitors.   
 
In the consultation, the Authority proposed that Gibtelecom should be designated 
with SMP in the market for wholesale broadband access. 
 
3.4 Wholesale leased lines 
 
Current situation 
 
There is currently no wholesale market for leased lines in Gibraltar.  In the retail 
market, customers can buy leased lines from Gibtelecom.  It is also possible to 
connect to Sapphire Networks by a direct ethernet connection, and as was discussed 
earlier in this review, this offers similar functionality to a leased line. 
 
According to operators, most leased line use in Gibraltar is for internet access, 
though there is some use, particularly in the finance and gaming sectors, of leased 
lines to guarantee critical applications.  
 
The Authority has examined the retail market for leased lines, which although not 
considered susceptible to ex ante regulation, indicates the type of wholesale demand 
which may be derived were such a product is available.  The retail market has shown 
a decline in the use of lower capacity leased lines (64kbit/s) and an increase in 
2Mbit/s lines.  Between Q1 2004 and Q2 2006, the number of 64kbit/s circuits used 
within Gibraltar fell by 45%, and the number of 64kbit/s international circuits fell by 
60%.  During the same period, the number of 2Mbit/s circuits used within Gibraltar 
increased by 91%, and for international connection by 76%TPF
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FPT.  There is therefore a 

clear trend towards higher capacity connection at the expense of lower capacity. 
 
In calculating the market share, the Authority has used revenue as a measure.  This 
is because the Authority proposes that ethernet connection, when used in a similar 
way to a leased line, forms part of the same market.  However, data on ethernet 
links is not available in a comparable form, so revenue is judged to be the most 
appropriate measure.  On this basis, Gibtelecom has 87% of the retail market for 
dedicated connections and capacity, and Sapphire has 13%. 

                                            
26 Response to data request, Gibtelecom. 
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In a potential wholesale market for dedicated connections and capacity, Gibtelecom 
has close to 100% market share. 
 
Barriers to entry 
 
It is the Authority’s view that high barriers to entry persist in the creation of a 
wholesale market for leased lines in Gibraltar.  Gibtelecom has a market share of 
87% in the retail market, and this assumes that ethernet connection is considered 
comparable to leased lines.  If ethernet is excluded, then Gibtelecom’s share of the 
retail leased line market would be 100%. 
 
The provision of a wholesale leased line product depends to some extent on the 
existence of an access network.  As noted earlier, Gibtelecom achieves economies of 
scale, scope and density because of its control of the access network.  An operator 
which wished to enter the market with a wholesale leased line product would need to 
be able to replicate some elements of the access network, and the required time and 
investment in sunk costs makes this very unlikely. 
 
Potential competition 
 
It is unlikely that a new entrant would enter the traditional leased line market, either 
at a retail or a wholesale level, by replicating some of the fixed access network.   
 
Potential competition is most likely to come from the provision of other types of 
managed data services which offer similar functionality to leased lines.  As discussed 
earlier, in Gibraltar this is currently direct connection by ethernet.  The Authority is 
aware of the limitations of the current ethernet option, notably that it is restricted 
geographically.  However, it is conceivable that a retail service could be extended. 
 
The Authority does not believe that a wholesale service is likely based on the current 
ethernet service.   There would be no rationale for Sapphire to offer excess capacity 
to another operator, nor to extend their network with that in mind.  The Authority 
therefore suggests that ethernet is offering some competition in the retail market, 
but that this is limited.  It will not be a means of developing a wholesale market. 
 
There is currently no merchant market for wholesale leased lines in Gibraltar, and it 
is the Authority’s view that, absent regulation, this situation will continue. 
 
Countervailing Buyer Power 
 
GRA has considered whether CBP is an issue in this market.  A potential constraint 
on a supplier’s market power is the strength of buyers, if for example a purchaser 
was sufficiently important to its supplier to influence the price it was charged.  In 
Gibraltar, in the absence of a wholesale leased line market, the potential exercise of 
CBP is not relevant. 
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Q5: Do you agree with the market analysis and proposed SMP designation 

in the market for wholesale leased lines? 

Please give reasons for your answer 

 
Sapphire Networks agreed with the Authority’s assessment of its market analysis and 
SMP designation.  It referred to the Authority’s comment that direct Ethernet 
connections provide similar functionality to a leased line and stated that it is true that 
Ethernet over a direct fibre link can provide similar functionality to a leased line and 
that this fact had been recognised in the UK by Ofcom in relation to the products 
known as LAN Extension Circuits and Short Haul Data Services.  However, this 
respondent affirmed that the links provided by it are solely for providing access to 
their IP network and not provided separately or in a way that the customer could use 
as a leased line substitute.  Sapphire Networks therefore contended that Gibtelecom 
has 100% of the retail leased line market share. 
 
The Authority’s position 
 
The Authority notes that, according to Sapphire, the way in which its ethernet links 
are used would not render them within the same market as a traditional leased line, 
and that this would indicate that Gibtelecom has 100% share of the retail market. 
The Authority’s assessment is that whatever interpretation is used, Gibtelecom’s 
share of the retail market is very high.  Even if Sapphire’s ethernet links were to be 
included in the market, Gibtelecom’s share of the retail market would still be 87%. 
 
Gibtelecom has 100% of the potential market for wholesale dedicated capacity and 
connections.  The Authority has assessed prospective competition and has assessed 
factors which may qualify Gibtelecom’s ability to price independently of any 
competitors.  The conclusion is that Gibtelecom should be designated with SMP in 
the market for wholesale leased lines. 
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4. Designation of undertakings with SMP 

Having regard to the sections above, particularly sections 2 and 3, the Authority is of 
the view that, in accordance with the Access Regulations: 
 

• Gibtelecom should be designated as having SMP in the market for call 
origination on the public telephone network provided at a fixed location 

• Gibtelecom should be designated as having SMP in the market for call 
termination on individual public telephone networks provided at a fixed 
location 

• Gibtelecom should be designated as having SMP in the market for wholesale 
unbundled access (including shared access) to metallic loops and sub-loops 
for the purpose of providing broadband and voice services  

• Gibtelecom should be designated as having SMP in the market for wholesale 
broadband access 

• Gibtelecom should be designated as having SMP in the market for wholesale 
leased lines. 

 
A reference in this section to any given undertaking shall be taken to include any and 
all undertakings which are affiliated with, or controlled by, the undertaking in 
question. 
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5. Proposed SMP Obligations 

5.1 Competition problems in the wholesale markets 
 
In considering the implications of an undertaking’s dominance in a market, the EC 
notes that:  
 
“dominance is a position of economic strength enjoyed by an undertaking which 
enables it to prevent effective competition being maintained on the relevant market 
by affording it the power to behave to an appreciable extent independently of its 
competitors, its customers and ultimately of the consumers”TPF
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It should be noted that the market review process is not concerned with whether or 
not there has been a demonstrable abuse of a dominant position.  The forward-
looking approach recommended by the EC examines the dynamic characteristics of a 
market, and considers remedying instances of ineffective competition.  The concern 
is therefore with the dynamics of the market, and not with the behaviour of any 
particular undertaking. 
 
In a market which is not effectively competitive, an undertaking which is dominant 
has the potential ability to influence a range of competition parameters, such as 
prices, innovation, output and the variety or quality of goods and services.  Absent 
regulation, a dominant firm would rationally have an incentive to raise prices above 
costs, as there would be insufficient competitive pressure to prevent this.   
 
In addition, a firm which was dominant in an upstream market could leverage this 
market power in the closely related downstream markets.  In the wholesale fixed 
markets, potential vertical leverage could involve an undertaking which was 
dominant in the wholesale market – that is, which controlled the wholesale inputs 
required to offer a retail service – using its dominance to affect competitive 
conditions in the related retail market.  
 
As well as being able to leverage power vertically from a wholesale market into a 
downstream retail market, a firm which was dominant in one market could attempt 
to leverage power horizontally into a related market.  In the fixed wholesale markets, 
horizontal leverage could include, for example, leverage from the wholesale leased 
line market into the broadband access market.  
 
The market analysis which has been carried out in Gibraltar concludes that 
Gibtelecom should be designated with SMP in the wholesale markets for call 
origination, call termination, wholesale unbundled access, wholesale broadband 
access, and wholesale dedicated connections and capacity.  The Authority is 
therefore obliged to consider how best to remedy the lack of effective competition in 
these markets. 
 
5.2 Principles in determining SMP obligations 
 
Where a National Regulatory Authority (NRA) has made an SMP designation, it is 
obliged to impose an SMP obligation on the undertaking which has been found 
                                            
27 DG Competition Discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, Brussels, 
Dec 2005. 
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dominant.  All NRAs have a suite of regulatory tools at their disposal.  These are set 
out in the Access and Universal Service Directives which have been implemented in 
Gibraltar by the Act, the Access Regulations and the Universal Service Regulations. 
 
Article 8 of the Framework Directive sets out the NRA’s basic objectives, such that 
the NRA is required to: 
 

• Promote competition in the provision of electronic communications networks, 
electronic communications services and associated facilities and services 

• Contribute to the development of the internal market 

• Promote the interests of the citizens of the European Union. 

 
The NRA must ensure that the proposed obligation best addresses the problem it has 
identified, and must ensure that any SMP obligation is proportionate to the 
competition problem it intends to resolve.  It is important that any proposed 
obligation constitutes the least possible burden on the undertaking to which at 
applies. 
 
It should be noted that there is no recourse to competition law in Gibraltar.  This 
means that the SMP obligations proposed must be sufficient in themselves to address 
competition problems. 
 
5.3 SMP obligations proposed 
 
The Act sets out the potential SMP obligations which can be imposed where the 
Authority finds that any undertaking has SMP.  Regulations 10 to 14 of the Access 
Regulations implement Articles 9 to 13 of the Access Directive, and Regulations 14 to 
16 of the Universal Service Regulations implement Articles 17 to 19 of the Universal 
Service Directive.  The regulatory options which are relevant for this review of the 
wholesale fixed markets are: 
 

• Network access 

• Transparency 

• No undue discrimination 

• Cost recovery, including price control 

• Cost accounting and accounting separation. 

 
The Authority has considered regulatory options in light of its overall regulatory 
objectives, and in the context of the problems identified in the wholesale fixed 
markets.  Proposed regulatory SMP obligations are discussed under each of the 
relevant markets. 
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5.4 The interconnection markets: market for wholesale fixed call 
origination and market for wholesale fixed call termination 
 
The Authority believes that the competition problems identified in the analysis of the 
markets for wholesale call origination and wholesale call termination should be 
addressed by ensuring that operators have access on fair and reasonable terms to 
the wholesale inputs necessary to offer retail products.   
 
The Authority notes that the review of the retail fixed access market has proposed 
that Gibtelecom should be designated with SMP.  Under Regulation 16 of the 
Universal Service Regulations an undertaking which has SMP for the provision of 
connection to, and use of, the public telephone network at a fixed location is 
required to enable its subscribers to access the services of any interconnected 
provider of publicly available telephone services.   
 
This may be done: 
 

• On a call-by-call basis by dialling a carrier selection code and 

• By means of pre-selection, with a facility to override any pre-selected choice 
on a call-by-call basis by dialling a carrier selection code. 

 
The Authority proposed to impose the following obligations on Gibtelecom: 
 
Access 
 
Regulation 13 of the Access Regulations specifies the conditions under which an 
undertaking with SMP should meet reasonable requests for access.  
 
The Authority proposed to impose an obligation on Gibtelecom to meet reasonable 
requests for access to, and use of, specific network elements and associated facilities 
as described in Regulation 13.  These requests must be met in terms which are fair 
and timely. 
 
Transparency 
 
In accordance with Regulation 10 of the Access Regulations, the Authority proposed 
to oblige Gibtelecom to publish a Reference Interconnect Offer (RIO).  The RIO 
should describe relevant offerings, and their associated terms and conditions, 
including prices.  The Authority notes that the RIO is a document which evolves with 
changing market and technological developments.  The RIO may therefore be 
subject to amendment and/or direction by the Authority.  
 
The Authority proposed that Gibtelecom should be obliged to notify the Authority 60 
days in advance of changes to terms and conditions, including prices. 
 
The Authority proposed that Gibtelecom should be obliged to publish changes to 
terms and conditions 30 days in advance of implementation.  As regards tariffs, 
Gibtelecom will require 30 days notice to publish an increase in tariffs and 14 days 
for a reduction.  Publication should be by prominent notice in the local press and on 
the company website.  
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Non-discrimination 
 
In accordance with Regulation 11 of the Access Regulations, the Authority proposed 
that Gibtelecom should be obliged to apply equivalent conditions in equivalent 
circumstances to other undertakings providing equivalent services.  Also, Gibtelecom 
should be obliged to provide services and information to others under the same 
conditions and of the same quality as it provides for its own services.  This means 
that there should be no discrimination at a wholesale level between Gibtelecom’s 
retail service arm and that of any other operator. 
 
In the consultation, the Authority proposed that Gibtelecom should be obliged not to 
unduly discriminate between customers.   
 
Price control and cost accounting 
 
In accordance with Regulation 14 of the Access Regulations, the Authority proposed 
to oblige Gibtelecom to ensure that its prices for wholesale call origination and 
wholesale call termination are cost-oriented.  The Authority may require Gibtelecom 
to provide full justification for its prices, and may, where appropriate, require prices 
to be adjusted. 
 
In order to support the cost-orientation obligation, the Authority proposed that 
Gibtelecom should be obliged to maintain cost accounting systems which produce 
appropriate information to demonstrate compliance with cost-orientation. 
 
Accounting separation 
 
The Authority considers that Gibtelecom should be required to make transparent its 
wholesale prices and terms and conditions.  The Authority believes that an obligation 
of accounting separation is a necessary support for the obligations of transparency 
and non-discrimination, and helps ensure that there is no unfair cross-subsidy.  
 
In accordance with Regulation 12 of the Access Regulations, the Authority proposed 
to oblige Gibtelecom to maintain separated accounts. 
 
The following question was asked to stakeholders: 
 
Q6: Do you agree with the proposed SMP obligations?  

Please give reasons for your answer 

 
Sapphire Networks agreed with the proposed SMP obligations.  It also noted that in 
order to encourage the greatest competition in the market, it may be desirable or 
necessary to impose remedies in addition to CPS, such as wholesale line rental.   
 
With regards to the transparency obligation, Gibtelecom accepted the advance 
publication periods of 30 days for a tariff increase and 14 days for a tariff decrease.  
However, it suggested to split the 60 days advance notification period for changes to 
terms and conditions, including prices into two sub-sections.  Accordingly, a 
reduction to 45 days advance notification period for changes in terms and conditions 
including tariff increases was requested and a reduction to 30 days advance 
notification period for a tariff reduction.  The obligation to publish changes to terms 
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and conditions 30 days in advance of implementation was said to be a very long 
period but no alternative was suggested. 
 
The Authority’s position 
 
The Authority recognises Sapphire’s point that additional remedies, such as 
Wholesale Line Rental (WLR), are possible means of addressing Gibtelecom’s 
dominance in the retail fixed markets.  However, the Authority is mindful that all 
remedies proposed must be proportionate and justified.  The Authority considers that 
the mandated obligation to offer Carrier Selection/Pre-selection (CPS) is sufficient at 
this time.  Should an alternative operator propose a service in this market which 
extended a CPS product to offer WLR, the Authority would examine such a proposal 
in the light of the proposed obligations.  
 
After consideration of Gibtelecom’s requested changes to lead times, the Authority 
has decided that the advance notification period of 60 days for changes to terms and 
conditions, including prices is too burdensome in the context of normal business 
activity and is therefore amending this obligation.  The Authority notes that it may be 
in the best interests of consumers to implement price reductions as quickly as 
possible.  The 60 days advance notification period will now only apply to changes in 
terms and conditions and price increases, and there will now be a reduction to 30 
days for advance notification of any price reductions.   
 
The following terms will therefore apply: 
 
UNotification 
 
The Authority proposes that Gibtelecom should be obliged to notify the Authority 60 
days in advance of changes to terms and conditions including any price increase. 
 
The Authority proposes that Gibtelecom should be obliged to notify the Authority 30 
days in advance of any price reduction. 
 
UPublication 
 
The Authority proposes that Gibtelecom should be obliged to publish changes to 
terms and conditions 30 days in advance of implementation. 
 
The Authority proposes that Gibtelecom should be obliged to publish an increase in 
tariffs 30 days in advance and 14 days in advance for a decrease in tariffs. 
 
5.5 Market for wholesale unbundled access 
 
The Authority believes that the competition problems identified in the analysis of the 
market for unbundled access should be addressed by ensuring that operators have 
access on fair and reasonable terms to the wholesale inputs necessary to offer retail 
products based on unbundled local loops.  The Authority therefore proposed to 
impose the following obligations on Gibtelecom: 
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Access 
 
Regulation 13 of the Access Regulations specifies the conditions under which an 
undertaking with SMP should meet reasonable requests for access.  
 
The Authority proposed to impose an obligation on Gibtelecom to meet reasonable 
requests for access to, and use of, specific network elements and associated facilities 
as described in Regulation 13.  These requests must be met in terms which are fair 
and timely. 
 
Transparency 
 
In accordance with Regulation 10 of the Access Regulations, the Authority proposed 
to oblige Gibtelecom to publish a Reference Unbundling Offer.  The RUO should 
describe relevant offerings, and their associated terms and conditions, including 
prices.  The content of the RUO is specified in Regulation 10(7).  The Authority notes 
that the RUO is a document which evolves with changing market and technological 
developments.  The RUO may therefore be subject to amendment and/or direction 
by the Authority.  
 
The Authority proposed that Gibtelecom should be obliged to notify the Authority 60 
days in advance of changes to terms and conditions, including prices. 
 
The Authority proposed that Gibtelecom should be obliged to publish changes to 
terms and conditions 30 days in advance of implementation.  As regards tariffs, 
Gibtelecom will require 30 days notice to publish an increase in tariffs and 14 days 
for a reduction.  Publication should be by prominent notice in the local press and on 
the company website.  
 
Non-discrimination 
 
In accordance with Regulation 11 of the Access Regulations, the Authority proposed 
that Gibtelecom should be obliged to apply equivalent conditions in equivalent 
circumstances to other undertakings providing equivalent services.  Also, Gibtelecom 
should be obliged to provide services and information to others under the same 
conditions and of the same quality as it provides for its own services. 
 
In the public consultation, the Authority proposed that Gibtelecom should be obliged 
not to unduly discriminate between customers.   
 
Price control and cost accounting 
 
In accordance with Regulation 14 of the Access Regulations, the Authority proposed 
to oblige Gibtelecom to ensure that its prices for wholesale unbundled access are 
cost-oriented.  The Authority may require Gibtelecom to provide full justification for 
its prices, and may, where appropriate, require prices to be adjusted. 
 
In order to support the cost-orientation obligation, the Authority proposed that 
Gibtelecom should be obliged to maintain cost accounting systems which produce 
appropriate information to demonstrate compliance with cost-orientation. 
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Accounting separation 
 
The Authority considers that Gibtelecom should be required to make transparent its 
wholesale prices and terms and conditions.  The Authority believes that an obligation 
of accounting separation is a necessary support for the obligations of transparency 
and non-discrimination, and helps ensure that there is no unfair cross-subsidy.  
 
In accordance with Regulation 12 of the Access Regulations, the Authority proposed 
to oblige Gibtelecom to maintain separated accounts. 
 
The following question was asked: 
 
Q7: Do you agree with the proposed SMP obligations?  

Please give reasons for your answer 

 
Sapphire Networks responded by noting that the Authority has merely stated that 
Gibtelecom should meet “reasonable requests for access” and that experience in 
other markets consistently demonstrates that the LLU solutions need to be specified 
and endorsed by the Regulatory Authority in great detail.  The reason for this is that 
there might be a large variety of access and collocation services which are potentially 
required and new operators also need a clear indication of what is likely to be 
provided under these remedies in order to make confident investment decisions.   
 
As regards non-discrimination, Sapphire Networks stated that unless there is very 
significant regulatory intervention it is very rare to find an incumbent supplying 
unbundled access on similar terms and conditions to that which it self-supplies to its 
downstream wholesale broadband access market. 
 
Gibtelecom accepted that it must continue to publish a Reference Unbundling Offer 
describing the relevant offerings and their associated terms and conditions, including 
prices.   
 
It objected to the very long lead times for advance notice and advance publication of 
terms and conditions and in particular to changes in wholesale tariffs.  Consequently, 
the same requests for a reduction in the number of days for advance notification for 
changes in terms and conditions including tariff increases and a reduction in the 
period for advance notification to the Authority for a tariff reduction were made. 
 
The Authority’s position 
 
The Authority proposed an Access obligation on the SMP operator as described in 
Regulation 13 of the Access Regulations.  This regulation states that the Authority 
may impose on an SMP operator an obligation to meet reasonable requests for 
access to, and use of, specific network elements and associated facilities where the 
Authority considers that denial of such access would hinder the emergence of 
sustainable competition.  By referring to the incumbent’s Reference Unbundling Offer 
(RUO), other operators are able to gain knowledge of what access products are 
currently on offer and what co-location services are available.  At the time of its 
publication, there was a shortage of telephone numbers in Gibraltar and there is still 
no alternative fixed network infrastructure in place.  For this reason the RUO only 
offers a line sharing access service where an operator can offer broadband services 
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and not voice services.  Even though the numbering issue has now been resolved, 
the lack of an alternative access network being rolled out in Gibraltar means that no 
operator apart from the incumbent can offer any voice services.  Please note that the 
RUO is approved by the Authority and can be reviewed and amended if required. 
 
After consideration of Gibtelecom’s requested changes to lead times, the Authority 
has decided that the advance notification period of 60 days for changes to terms and 
conditions, including prices is too burdensome in the context of normal business 
activity and is therefore amending this obligation.  The 60 days advance notification 
period will now only apply to changes in terms and conditions and price increases 
and there will now be a reduction to 30 days for advance notification of any price 
reductions.   
 
The following terms will therefore apply: 
 
UNotification 
 
The Authority proposes that Gibtelecom should be obliged to notify the Authority 60 
days in advance of changes to terms and conditions including price increases. 
 
The Authority proposes that Gibtelecom should be obliged to notify the Authority 30 
days in advance of any price reduction. 
 
UPublication 
 
The Authority proposes that Gibtelecom should be obliged to publish changes to 
terms and conditions 30 days in advance of implementation. 
 
The Authority proposes that Gibtelecom should be obliged to publish an increase in 
tariffs 30 days in advance and 14 days in advance for a decrease in tariffs. 
 
5.6 Market for Wholesale Broadband Access 
 
The Authority has found Gibtelecom to have SMP in the market for Wholesale 
Broadband Access, and is therefore bound to impose obligations on the SMP 
operator.  At present, there is no merchant market for WBA in Gibraltar, and the 
emphasis on the development of broadband access has been on access via the 
unbundled local loop.  The Authority has encouraged this approach, as it is directed 
more towards infrastructure based competition. 
 
However, given the finding of SMP, the Authority proposes to oblige Gibtelecom to 
offer a WBA product on terms which are fair, reasonable and non-discriminatory, in 
response to reasonable requests for access.  The Authority proposes to implement 
this obligation in line with the following: 
 
Regulation 13 – access 
 
Regulation 10 – transparency 
 
Regulation 11 – non-discrimination 
 
Regulation 12 – accounting separation 
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Regulation 14 – price control and cost accounting obligations. 
 
The following question was asked: 
 
Q8: Do you agree with the proposed SMP obligations?  

Please give reasons for your answer 

 
Sapphire Networks commented on the fact that the Authority did not elaborate what 
might be required under the various SMP obligations.  It went on to say that there 
are number of different forms of wholesale broadband access possible and new 
operators are likely to need to know in advance what variations are likely to be 
deemed “reasonable” if they are to commit to investment confidently.   
 
Another major concern for Sapphire Networks is the marketing behaviour of 
Gibtelecom.  Customers who purchase a telephone service from Gibtelecom may be 
actively persuaded to transfer their Internet service from Sapphire back to 
Gibtelecom.  Under the SMP non-discrimination obligations, this respondent said it is 
essential that Gibtelecom are prevented from using information or marketing 
contacts from their telephony business to favour their Internet business. 
 
Another issue raised by Sapphire was that if in the future Gibtelecom are obliged to 
provide wholesale broadband access as a wholesale service which Sapphire Networks 
can buy, it will be essential to ensure that Gibtelecom cannot operate a margin 
squeeze on other Internet service providers by raising wholesale prices and running 
their own downstream businesses below cost. 
 
Gibtelecom again explored the possibility of SMP being designated within particular 
geographical markets within Gibraltar, specifically at certain major business locations.  
If this was not done, it is Gibtelecom’s view that any potential new competitor will 
not be incentivised to provide Gibraltar-wide services and will continue to “cherry-
pick” the most lucrative services within specific markets. 
 
The Authority’s position 
 
Sapphire has noted that the obligations relating to WBA are not as detailed as those 
relating to other markets.  In considering remedies in the wholesale fixed markets, 
the Authority has to be mindful of the size of the jurisdiction, and of the need for 
remedies to be proportionate.  The emphasis from interaction with operators has 
been on the development of broadband access via the unbundled local loop.  The 
Authority has encouraged this approach, as it is directed more towards infrastructure 
based competition. 
 
The approach which the Authority has taken towards WBA is to define it as a 
separate product market, and then to impose broad obligations on Gibtelecom.  The 
Authority has thus put in place a structure which would allow an operator to enter 
this market.  It is the Authority’s view that it would be unduly burdensome to oblige 
Gibtelecom to develop and offer a wholesale WBA product in the absence of 
demand, particularly when the strategic objectives of offering alternative broadband 
access may be met via LLU. 
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5.7 Market for wholesale leased lines 
 
The Authority has found Gibtelecom to have SMP in the market for wholesale leased 
lines, and is therefore bound to impose obligations on the SMP operator.  At present, 
there is no merchant market for wholesale leased lines in Gibraltar.  However, given 
the finding of SMP, the Authority proposes to oblige Gibtelecom to offer a wholesale 
leased line product on terms which are fair, reasonable and non-discriminatory, in 
response to reasonable requests for access.  The Authority proposes to implement 
this obligation in line with the following: 
 
Regulation 13 – access 
 
Regulation 10 – transparency 
 
Regulation 11 – non-discrimination 
 
Regulation 12 – accounting separation 
 
Regulation 14 – price control and cost accounting obligations. 
 
The following question was asked: 
 
Q9: Do you agree with the proposed SMP obligations?  

Please give reasons for your answer 

 
Sapphire Networks claimed that it is unlikely that any wholesale product in a territory 
the size of Gibraltar will actually vary, in the technical aspects, from the retail 
product.  The key will be the provision of terms and conditions, including price, 
appropriate to the wholesale market.  This respondent also suggested that the 
wholesale price of a leased line can be complicated to calculate, given that so much 
of the cost is common to other products, so it may be appropriate to ensure that 
there is a reasonable margin between the retail and wholesale products.   
 
As in question 8, Gibtelecom suggested the possibility of SMP being designated 
within particular geographical markets within Gibraltar, specifically at certain major 
business locations.  If this was not done, it is Gibtelecom’s view that any potential 
new competitor will not be incentivised to provide Gibraltar-wide services and will 
continue to “cherry-pick” the most lucrative services within specific markets. 
 
The Authority’s position 
 
The Authority is aware that the technical characteristics of a wholesale leased line 
may not differ from those of a retail leased line.  In the Authority’s view, the 
difference is that, in the retail market, a leased line is sold by an operator to an end-
user.  In the wholesale market, a leased line is sold by an operator to another 
operator, where it may then be used as an input to a retail service, or may be used 
to extend or augment the operator’s network. 
 
The Authority notes Sapphire’s proposal to implement some form of retail minus 
price control in this market.  However, experience in other jurisdictions indicates that 
while this may be appropriate where the supply of retail leased lines as well as 
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wholesale leased lines is regulated, it is generally not considered in the absence of ex 
ante regulation of the retail market.  This is to do with the difficulty of implementing, 
monitoring and enforcing a price control which depends on information from a 
market which is not subject to ex ante obligations. 
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Annex A – Notification of Draft Measures Pursuant to 
Article 7(3) of Directive 2002/21/EC 

Under the obligation in Article 16 of Directive 2002/21/EC (Framework Directive), the 
Authority, has conducted an analysis of the markets for call origination on the public 
telephone network provided at a fixed location, call termination on individual public 
telephone networks provided at a fixed location, wholesale unbundled access 
(including shared access) to metallic loops and sub-loops for the purpose of 
providing broadband and voice services, wholesale broadband access and wholesale 
leased lines. 
 
Under Article 6 of the Directive 2002/21/EC, the Authority has conducted a national 
consultation, contained in document no. 02/07.  This consultation ran from 10P

th
P April 

2007 and ended 11P

th
P June 2007.  The responses to this consultation have been taken 

into consideration and the Authority has now reached decisions in market definition, 
designation of SMP and regulatory obligations, which are contained in this document. 
 
The Gibraltar Regulatory Authority hereby notifies the Commission of its proposed 
SMP obligations consistent with Article 7(3) of Directive 2002/21/EC.  These SMP 
obligations are set out in the attached summary notification form. There is no 
Competition Authority in Gibraltar.   
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Summary Notification Form 

USection 1 – Market Definition 
 
Please state where applicable: 
 
1.1 The affected relevant product/service market(s) – Pages 9 to 17 
 
The Authority proposes to define five wholesale fixed markets: 
 

• Call origination provided at a fixed location 

• Call termination on individual networks 

• Wholesale unbundled access (including shared access) to metallic loops and 
sub-loops (or equivalent) 

• Wholesale broadband access 

• Wholesale leased lines. 

 
Are these markets mentioned in the Recommendation on relevant 
markets? 
 
Yes. 
 
1.2 The affected relevant geographic market - Pages 14 to 17 
 
The proposed geographical market is Gibraltar. 
 
1.3 A brief summary of the opinion of the national competition authority 
were provided 
 
There is no Competition Authority in Gibraltar so therefore this section is not 
relevant. 
 
1.4 A brief overview of the results of the public consultation to date on 
the proposed market definition (for example, how many comments were 
received, which respondents agreed with the proposed market definition, 
which respondents disagreed with it) – Pages 15 to 17 
 
Detailed responses to the consultation were provided by: 
 

• Gibtelecom 

• Sapphire Networks. 

 
There was overall agreement among respondents on the market analysis and 
proposed SMP obligations.  Some market definitions were disputed yet no strong 
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alternatives were brought forward.  Overall, the proposed conclusions remained 
unchanged after the consultation. 
 
1.5 Where the defined relevant market is different from those listed in 
the recommendation on relevant markets, a summary of the main reasons 
which justified the proposed market definition by reference to Section 2 of 
the Commission's Guidelines on the definition of the relevant market and 
the assessment of significant market power, and the three main criteria 
mentioned in recitals 9 to 16 of the recommendation on relevant markets 
and Section 3.2 of the accompanying Explanatory Memorandum  
 
Not applicable. 
 

USection 2 – Designation of undertakings with significant 
market power 
 
Please state where applicable: 
 
2.1 The name(s) of the undertaking(s) designated as having individually 
or jointly significant market power – Pages 28 
 

• Gibtelecom should be designated as having SMP in the market for call 
origination on the public telephone network provided at a fixed location 

• Gibtelecom should be designated as having SMP in the market for call 
termination on individual public telephone networks provided at a fixed 
location 

• Gibtelecom should be designated as having SMP in the market for wholesale 
unbundled access (including shared access) to metallic loops and sub-loops 
for the purpose of providing broadband and voice services  

• Gibtelecom should be designated as having SMP in the market for wholesale 
broadband access 

• Gibtelecom should be designated as having SMP in the market for wholesale 
leased lines. 

 
2.2 The criteria relied upon for deciding to designate or not an 
undertaking as having individually or jointly with others significant market 
power – Pages 18 to 28 
 

• Market Share 

• Barriers to entry 

• Potential Competition 

• Countervailing Buyer Power. 
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2.3 The name of the main undertakings (competitors) present/active in 
the relevant market  
 
There are no competitors present in the relevant markets. 
 
2.4 The market shares of the undertakings mentioned above and the 
basis of their calculation (e.g. turnover, number of subscribers)  
 
Gibtelecom has 100% in all wholesale markets. 
 
2.5 Please provide a brief summary of the opinion of the national 
competition authority, where provided  
 
There is no Competition Authority in Gibraltar so therefore this section is not 
relevant. 
 
2.6 Please provide a brief summary of the results of the public 
consultation to date on the proposed designation(s) as undertaking(s) 
having significant market power (e.g. total number of comments received, 
numbers agreeing/disagreeing) – Pages 18 to 28 
 
Detailed responses to the consultation were provided by: 
 

• Gibtelecom 

• Sapphire Networks. 

 
There was overall agreement among respondents on the market analysis and 
proposed SMP obligations.  Some market definitions were disputed yet no strong 
alternatives were brought forward.  Overall, the proposed conclusions remained 
unchanged after the consultation. 
 

USection 3 – Regulatory Obligations 
 
Please state where applicable: 
 
3.1 The legal basis for the obligations to be imposed, maintained, 
amended, or withdrawn (Articles 9 to 13 of Directive 2002/19/EC (Access 
Directive)) – Pages 29 to 39 
 
The Communications (Access) Regulations transpose Articles 9 to 13 of Directive 
2002/19/EC (Access Directive): 
 

• Transparency – Regulation 10 

• Non-discrimination – Regulation 11 

• Accounting Separation – Regulation 12 

• Access to, and use of, specific network facilities – Regulation 13 
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• Price Control and Cost Accounting – Regulation 14. 

 
The Communications (Universal Service and Users’ Rights) Regulations transpose 
Articles 17 and 19 of Directive 2002/22/EC: 
 

• Regulatory controls on retail markets – Regulation 14 

• Carrier Selection and Carrier Pre-Selection – Regulation 16. 

 
3.2 The reasons for which the imposition, maintenance or amendment 
of obligations on undertakings is considered proportional and justified in 
the light of the objectives laid down in Article 8 of Directive 2002/21/EC 
(Framework Directive).  Alternatively, indicate the paragraphs, sections or 
pages of the draft measure where such information is to be found – Pages 
29 to 39 
 
This information can be found under section 5 of this document. 
 
3.3 If the remedies proposed are other than those set out in Articles 9 
to 13 of Directive 2002/19/EC (Access Directive), please indicate which 
are the ‘exceptional circumstances’ within the meaning of Article 8(3) 
thereof which justify the imposition of such remedies.  Alternatively, 
indicate the paragraphs, sections or pages of the draft measure where 
such information is to be found  
 
Not applicable. 
 

USection 4 – Compliance with International Obligations 
 
In relation to the third indent of the first subparagraph of Article 8(3) of Directive 
2002/19/EC (Access Directive), please state where applicable: 
 
4.1 Whether the proposed draft measure intends to impose, amend or 
withdraw obligations on market players as provided for in Article 8(5) of 
Directive 2002/19/EC (Access Directive) 
 
Not applicable. 
 
4.2 The name(s) of the undertaking(s) concerned 
 
Not applicable. 
 
4.3 Which are the international commitments entered by the 
Community and its Member States that need to be respected 
 
Not applicable. 
 


